The role of surgeon-specific experience and results in obtaining informed consent  by Brown, O. William
VASCULAR LEGAL FORUM
O. William Brown, MD, Section Editor
The role of surgeon-specific experience and results
in obtaining informed consent
O. William Brown, MD, JD, Bingham Farms, Mich
t
M
c
h
t
c
d
p
n
w
d
a
t
t
s
a
h
o
e
c
s
d
p
r
l
“
s
e
1A critical component of obtaining informed consent
from a patient is a thorough discussion of the risks and
benefits associated with the planned procedure. Each sig-
nificant risk of the planned procedure must be outlined for
the patient. However, when discussing the incidence of
these risks, should the vascular surgeon reveal his/her own
results, or results that have been quoted by others in the
literature? Are vascular surgeons required to reveal their
personal experience with the procedure that they plan to
perform? Although the specific requirements may differ
from state to state, there is a general consensus as to what
constitutes informed consent when considering the risks of
a procedure and the experience of the surgeon performing
the procedure.
The purpose of informed consent is to permit the
ordinary reasonable patient to make an intelligent decision,
based on the information provided by the physician, as to
whether or not to proceed with the recommended course
of treatment.
Informed consent requires that a physician, before
performing any type of procedure on a patient, clearly
explain: 1) the patient’s diagnosis, 2) the planned treat-
ment, 3) the alternative treatments available, 4) the risks of
the planned treatment, and 5) the consequences of no
treatment. What is not clear is whether or not a physician
must also inform the patient of his/her experience with the
planned procedure and the complication rates of the spe-
cific surgeon.
A surgeon’s complication rate is not in and of itself a
risk of any medical procedure. In Wlosinski v. Cohen 713
N.W.2d 16, the court held that “a physician’s raw success
rates do not constitute risk information reasonably related
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doi:10.1016/j.jvs.2010.09.065o a patient’s medical procedure.” In Howard v. Univ. of
edicine & Dentistry of New Jersey, 172 N.J. 537, the
ourt stated that “our case law never has held that a doctor
as a duty to detail his background and experience as part of
he required informed consent disclosure.” However, the
ourts have found an absence of informed consent if a
octor falsely asserted his experience or results with a given
rocedure. In Johnson v. Kokemore, 199 Wis.2d 615, a
eurosurgeon overstated both his experience and results
ith the treatment of a bifurcation basilar aneurysm. The
efendant argued that this surgeon-specific data were not
dmissible in determining if, in fact, the surgeon had ob-
ained informed consent. However, the court found that
hese data were admissible for the following reason:
“Given the difficulties involved in performing the surgery
at issue in this case, coupled with evidence that the
defendant exaggerated his own prior experience while
downplaying the risks confronting the plaintiff, the circuit
court properly exercised its discretion in admitting evi-
dence that a physician of good standing would have made
the plaintiff aware of the alternative of lower risk surgery
with a different, more experienced surgeon in a better
equipped facility.”
The court did warn against requiring statistical disclo-
ure as a standard for obtaining informed consent. In
ddition, the court noted that such exaggeration would
ave to significantly increase the risk of the procedure in
rder for it to affect a reasonably prudent patient.
Several other reasons exist as to why isolated statistical
vidence concerning a surgeon’s previously performed pro-
edures will often be inadmissible. First, the plaintiff must
how a relationship between the previous complications or
eaths and the complications or death associated with a
rocedure in the case at bar. Similarly, courts have long
ecognized a distinction between poor outcome and neg-
igence. As stated in Zoterell v Repp, 187 Mich. 319,
[T]he bare fact that full recovery does not result, or that a
urgical operation in not entirely successful is not in itself
vidence of negligence.” In Roberts v. Young, 369 Mich
33, the court declared that it would not permit an infer-
nce of negligence to flow from unsuccessful treatment
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February 2011546 Brownalone. Furthermore, the court in Wlosinski v. Cohen stated
its concern that if physicians were required to disclose their
success rate in order to obtain informed consent, physicians
would be unwilling to treat high-risk patients.
The court further noted the highly prejudicial nature of
allowing the admission of past complications. In general, a
history of prior “bad acts” is not admissible in attempting
to prove the guilt of a defendant. Therefore, the courts have
refused to permit a history of prior poor results as evidence
that the present poor result was due to negligence.
While most would agree that overstating one’s experi-
ence could lead to a conclusion that informed consent was
never obtained, it is the last portion of the court’s conclu-
sion in Johnson v Kokemoor that poses a difficult question
to the vascular surgical community. The court seems to
imply that there is a legal obligation to refer patients to the
surgeon with the most experience or to the best-equipped
facility. Thus, the question arises: should surgical treatment
of thoracoabdominal aortic aneurysms be undertaken by
surgeons who perform one or two of these procedures
every few years, or should all patients with thoracoabdomi-
nal aortic aneurysms be referred to surgeons with extensive
experience in performing this procedure? It can be argued
that a surgeon’s experience with a complex procedure is
only one of many factors that may influence morbidity and
mortality results. In addition, better-equipped facilities do
not necessarily provide better care. However, considering
the result in the Kokemore case, it may be prudent for a oascular surgeon to inform a patient of the centers having a
ore extensive experience with performing a planned pro-
edure. In addition, it is critically important for a vascular
urgeon, if asked, to truthfully report to the patient his/her
xperience and results for a given procedure.
Obtaining informed consent is mandatory before the
erformance of any surgical procedure. Both the specific
isks and their incidence must be detailed for the patient in
rder to comply with this requirement. A surgeon is obli-
ated, at the very least, to provide the accepted risk per-
entages for a given procedure that have been quoted in the
edical literature. In addition, if asked, a surgeon must
rovide both his/her statistics and experience with the
lanned procedure. Presently, the legal system is unclear as
o whether or not a surgeon has an obligation to inform a
atient that he/she has limited experience with a proce-
ure, and, therefore, refer the patient to a surgeon or
nstitution that does have extensive experience. However,
hen performing extensive vascular reconstructions, such
s the treatment of thoracoabdominal aortic aneurysms, it
s perhaps best for a surgeon to inform patients when
e/she has limited experience. While the surgeon may
urther explain to the patient that he/she feels capable of
afely and successfully performing the procedure, the pa-
ient may choose to seek treatment at an institution that has
ore extensive experience.When it comes to litigation, “an
unce of prevention is worth a pound of cure.”
